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21 JULY 2009

SOCPOL CIRCULAR NO.  100 / 09

TO: ALL MEMBERS OF THE STANDING COMMITTEE ON SOCIAL POLICY
Employment Equity Act 1998: General Administrative Regulations, 2009

I. OVERVIEW

On 14 July 2009, the General Administrative Regulations (GAR) of 2009 came into effect. The Regulations were published by the Minister of Labour in terms of the Employment Equity Act of 1998.  The GAR repeals and replaces the Employment Equity Regulations of 2006. 

The new General Administrative Regulations is a streamlined version of the 2006 Regulations but contains few substantive changes, and covers only two broad issues: 

(1) Duties of a designated employer, which include: 

a.  collecting information and conducting an analysis of employment equity data,

b. preparing an employment equity plan, 

c. the duty of reporting to the Minister, 

d. informing employees of the Employment Equity Act 

e. income differentials

(2) Enforcement, relating to compliance orders issued by labour inspectors.

The GAR excludes all provisions of the 2006 Employment Equity Regulations relating to:

(1) Assigned managers for employment equity

(2) The extensive obligations to consult with employees over the content and application of the Employment Equity Act (hereafter “the Act”)

(3) The need to provide proof of submission and authenticity of any document required by the Act

(4) The power afforded to the director general to review individual employer’s compliance with the Act

II. SPECIFIC CHANGES

1. Definitions

The only remaining definition from the 2006 Regulations contained in the GAR is that for “temporary employees”, which now refers to workers who are employed for three consecutive months or less. (The 2006 regulations defined “non-permanent workers” as those who were employed for three continuous months or less or for less than 24 hours a month.) 

New definitions are included for “large employers” (more than 150 employees) and “small employers” (fewer than 150 employees).

2. Collecting information and conducting an analysis

The obligations of employers to collect employee information, develop workplace profile and conduct an analysis of it remain the same as in the 2006 Regulations. However, the EEA2 form, relating to the workplace profile, has been reduced from 23 pages to 12, which should almost halve the time necessary to complete the form.  

3. Duty to prepare and implement an employment equity plan
Provisions remain the same. Employers are obliged to prepare an employment equity plan in terms of section 20 of the Act, to retain it for 3 or 2 years depending on its size, and to include a description of the measures taken to eliminate unfair discrimination in the workplace.

4. Duty to report
The requirements and timeframes remain the same as in the 2006 Regulations: Large employers must submit their first report using the EEA2 form within six months of being designated, and thereafter annually; small employers have a year to submit their first report and must thereafter report every two years. 

The only change to this section relates to employers whose operations extend over different geographical locations or workplaces. Under the 2006 Regulations, employers were required to submit a consolidated report to which separate reports for each its entities had to be attached. The GAR now allows employers  to choose between submitting separate reports for each registered entity or submitting a consolidated report. If employers choose to submit a consolidated report, it must include individual employment equity plans for each of its entities, and all documentation must be made available at each entity.

5. Duty to inform

Section 25 (1) of the Act requires employers to display a summary of the Act. The GAR provides the necessary form (EEA3) to do so, and no longer requires that employees who are unable to read should be informed of provisions of the Act. 

6. Income differentials
Reporting requirements remain the same: Employers are required to report on income differentials using the EEA4 form, however this form has been reduced from 11 to 4 pages in length. 

7. Enforcement

Enforcement provisions too remain the same. Labour inspectors may request a written undertaking from employers to comply with specific provisions of the Act, and employers have 21 days to lodge an objection with the Director General against the order. 

8. Employment categories

The2006 Regulations identified categories that were used to guide employees when completing income differential statements. The categories formerly identified under Annexure 3 (EEA10) of the 2006 Regulations were: legislators, professions, technicians and associate professionals, clerks, skilled agricultural and fishery workers, craft and related trades workers, plant and machine operators and assemblers, elementary occupations, and non-permanent employees. 

The GAR has replaced the EEA10 form with a table to be used by public companies when reporting on employment equity progress in their Annual Financial Report. The categories listed in the table are consistent with those applying to all designated companies, that is, top management, senior management, professionally qualified and experienced specialists and mid-management, skilled technical and academically qualified workers, semi-skilled, unskilled and temporary employees. 
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